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STOCK & COMPANY, LLC’S BRIEF
IN SUPPORTOF ITS PETITION FOR REVIEW OF TILE

EFFI]~GHAMCOUNTY BOARD’S DECISION APPROVING SITING
FOR SUTTER SANITATION SERVICE, INC.’S TRANSFER STATION

NOW COMES the Petitioner, STOCK & COMPANY, LLC, and in supportofits

Petitionfor Reviewof theEffinghamCountyBoard’sDecisionApproving Siting for

SufferSanitationService,Inc.’s TransferStation,herebystatesasfollows:

I. FACTS

DuaneStockmanagesproperty,andis theregisteredagent,for Stock&

Company,LLC (“Stock& Co.”). Record(“R.”) at C96. Stock& Co. is essentiallya

holdingcompanyfor family interests,andit ownsfarmlandin EffinghamCounty,along

CountyRoad25,which is commonlyreferredto asthe Altamont-Farinablacktop. Tr. at



48; R. atC10,C42. Historically, a dwellinghasbeenlocatedon Stock& Co.’s property,

althoughfor severalyears,therewasnot. Tr. at491

Like muchofthefertile groundthat is so characteristicofruralCentralIllinois,

theareanearStock& Co.’s farmlandis predominatelylevel andusedasagricultural

cropland. R. at C42. And, like mostagriculturalareasin rural CentralIllinois, thereare

notmanyneighbors.R. at Cli. The StockandWhartonfamilies,who separatelyown

land,havelong beenfarmersin this area,however,and feel stronglythatthesafetyand

agriculturalcharacterof theirneighborhoodshouldbe preserved.R. at C424-C425.

A residence,grainelevator,grainbins, polebarnsand shedsarelocatedto the

east,just acrosstheroadfrom Stock& Co.’spropertyon aboutthreeacresthat areowned

by theHackerfamily. R. at C7, C77. Thedwelling acrosstheroadfrom Stock& Co.’s

propertyis a largetwo-storyframehouse,completewith front pillars and aswimming

pool. R. at C65, C239. And, historically, duringtheharvestseason,trucksfilled with

grainfrom areafarmswould bringthebountyofthatyear’sharvestto theelevator. R. at

C175. Now, SufferSanitationService,Inc. (“Sutter”) intendsto bring garbage,rubbish,

andwastefrom a30-mileradiusandincluding from theCity ofEffinghamto the site

instead.R. at ClO, C14.

OnMarch21, 2002, Stock& Co receivednoticeby certifiedmail thatprovided,

in pertinentpart, asfollows:

At thetimeofthehearingbeforetheEffinghamCountyBoard (“CountyBoard”)that is thesubjectof
thisappeal,therehadnotbeena residenceonthat propertyfor severalyears. Tr. at49. On
September16, 2002,however,Stock&, Co. submittedaletterto theCountyBoardby facsimile,in
whichit statedthattheformerdwelling sitehadbeenleasedforresidentialpurposes,andthata
manufacturedhomewould soonbedelivered. R. atC43 1. This letterwasseenby the CountyBoard
members,butwasnot consideredby themin makingtheir decision. SeeR. atC427.
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SutterSanitationproposesto developandoperatea wastetransferstation
(for non-hazardoussolidwasteonly) on approximately3.23 acresatthis
location.

Thepropertywill beusedfor purposesoftransferringwastefrom refuse
collectionvehiclesto transfertrailers,which will thenbetransferredto a
solid wastelandfill for wastedisposal.

Theprobablelife ofthewastetransferstationwill be in excessof20
years.

R. at C96.-C98.

On April 19, 2002, Sufferfiled its Applicationfor Local Siting ApprovalFor

ProposedSolidWasteTransferStation(“Application”) with theCountyBoard. R. at C4.

TheApplicationfor Suffer’sproposedtransferstationis approximately120pagesin

length, andincludes,amongotherthings, someinformationregardingthecriteriathat are

set forth in Section39.2(a)oftheIllinois EnvironmentalProtectionAct (“Act”) (415

ILCS 5/39.2(a)). ~ generally,R. C4-C123.

OnAugust14, 2002, a publichearingon Suffer’sApplicationwasheldby the

CountyBoard. R. at C127. Testimonywaspresentedby boththosein supportof~,and

opposedto, thetransferstation. A certifiedshorthandreporterrecordedthe proceedings,

andafterwards,by September2, 2002,transcribedhernotesintowrittenform. R. at

C127;C294. After thehearing,Stock& Co.becameveryconcernedaboutSuffer’s new

plansfor theneighborhood.R. at C415,C427-C431.

At thehearing,it becameclearthat Sufferhasnot evendesignedatransferstation

building for thissite. R; at C24i. Instead,Sufferproposesto usean existing formergrain

storagebuilding, with slightmodification, asatransferstation. R. at C80. A
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recyclingcenterwill beoperatedin anotherbuilding on site. R. at C190-C191.Existing

pathwaysattheformerelevatorwill beusedfor thetransferstationaswell. R. at C176;

C78. And, thegrainelevator,numerousgrainbins, andpropanetankcurrently on site

will remain. R. atC77; C147. Garbagetrucksmaybeparkedovernight,in one ofthe

otherbuildingson-site. R. atC23. Thetwo-storyframehousewith the front pillars and

swimmingpoolwill be usedfor an office: R. at C19.

Theactualwastetransferwill occurin apolebarn,which is locatedright nextto

threegrainbins. R. at C242; C77. A propanetankandrecyclingbuilding where

cardboardis storedarealsolocatednearby. R. at C77;C19i; C20. Theexteriorofthe

wastetransferbuilding is metal,but the interior is coveredwith woodenboardsformerly

usedto containthegrainstoredin thebuilding. R. at C242; C265-C266.

No sprinklersystemwill be installed. R. at C168. Althoughawell is presently

the only sourceofwateravailablefor fire fighting purposes,afew fire extinguisherswill

alsobe available. R. at C247;C24; C168. In caseof an emergency,employeesareto

contactamemberof management,andcall 911. R. at C23.

Wastewill be dumpedon theexistingconcretefloor ofthebuilding. R. at C20-

C21. Crackscurrentlyexist in thefloor, but Sufferintendsto fill thosewith sealant.R. at

C268, C21. At thetimeofthehearing,Sufferdid notknow howthick theconcretefloor

was. R. at C266. Nevertheless,thebuilding waspreviouslyusedto storegrain,and

“they went in with somebody’strucksand loadedandunloadedtheir grain.” R. at C266.

A submergedconcreteloadingpit will be constructedon onesideofthebuilding.

R. at C79. Semi-trailerswill beparkedin this concretepit additionduring loading. R. at

C19-C20. Wasteandleachatewill alsobe directedtowardsthis concreteloadingpit.
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R. at C20-C21. Thatareawill haveasump pumpandleachatestoragetank. R. atC21.

Thereis nothingto preventliquids from runningout thedoorsofthetransferstation. R.

at C243-C244. Soil will bekept on site,however,andcanbedumpedin thepathof any

liquids that escape.R. at C22,C158.

Theclearancebetweenthefloor andraftersin thebuilding is sixteenfeet. R. at

C250. Sutter’spackertrucksarenewerandwill beableto opentheirtailgatesall theway

whenunloading. R. at C264. Theywill evenhaveafew inchesto spare.R. at C264.

Older packertrucksandroll-offs will notbeableto dumptheir loadsasthesecollection

vehiclesaredesigned,becauseofthe low clearance.R. at C250-C251; C264. Sufferwill

havesomeonewatchsuchvehiclesunload. R. atC265.

DuaneStockattendedthehearingon behalfof Stock& Co, askedquestionsof

witnesses,andmadepublic comments.R. atC170. For example,Mr. Stockaskedwhat

happenswhensomehazardouswastedoesappearat thetransferstationby accident. R.

at C170. Hewastold thatthewastegetsdumpedonto thefloor, and spreadout, andthat

if any itemscannotbe dealtwith theyareloadedbackup onthetruck andthetruckis

senton its way. R. at C170. Mr. StockaskedSuffer’srealestateappraiserif he would be

willing to build ahouseacrosstheroadfrom thetransferstation. R. at C183. In

response,hewastold, “I’d like to buildwherethere’strees,sono.” R. at C183.

Mr. Stocksubmittedaletterto theCountyBoardexpressingStock& Co.’s

concerns.R. at C415. Theseconcernsincludethatthetransferstationwill havea

negativeenvironmental,psychological,andfinancialimpactonthe adjacentproperties;

that it will limit any futuredevelopmentoftheadjacentproperties;thattheareawater

will becontaminated;thatownershipofthetransferstationmaychangeandthatthe
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facility mayexpand;that opendumpingwill occuron the neighboringagriculturalfields

ownedby Stock& Co; that nothingin thedesignplansaddresseshow liquidsdumped

ontothefloor will be contained.R. atC415-C416.

Doris WhartonStockalsoexpressedconcerns,including that hazardousmaterials

maybe inadvertentlybroughtto thesite; thatfarm cropshistorically grownon the

surroundinglandmaybecontaminated;thatthedesignofthe floorscontainsno

safeguardstopreventwaste-runofffrom occurring;thatan above-groundstoragetank is

locatedin closeproximity to thebuilding anddriveways;andthatopendumpingwill

occuron theneighboringfarmland. R. at C424-425.

Anotherconcernedcitizenaskedwhatwould happenif a fire occurred,and

questionedtheavailability ofwaterfor fire-fighting purposes.R. at C427-C428. An

adjoining propertyownerexpressedgreatconcernaboutthe lackofdesignmeasureswith

regardto thebuilding andgroundwaterprotection,the lackofgroundwatermonitoring,

andtherural challengesassociatedwith emergencyvehicleresponsetimes. R. atC426.

Minimal, if any,evidencewaspresentedby Sutter,however,with regardto thesebasic

concerns.

On September16, 2002,contraryto the manifestweightoftheevidence,the

CountyBoardheldthat Sufferhaddemonstratedthat all ofthe statutorycriteriahad been

met. R. atC432-C434.

II. THE COUNTY BOARD’S DECISION TO APPROVE SITING IS
AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE

Baseduponevidencein theRecordregarding,~ ~ thetransferstation’s

designandproposedoperation,it is clearlyevidentthattheCountyBoarderredin

approvingsiting. Localsiting approvalwasiiç~iproperlygrantedbecausetheapplicant,
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Suffer,did not submitsufficientdetailsdescribingtheproposedfacility to demonstrate

compliancewith eachoftheninecriteriaestablishedby statute. ~ 415ILCS 5/39.2(a).

As theapplicant,Sufferi~gç~,theburdenof demonstrating,by apreponderanceof the

evidence,compliancewith all ninecriteria. AmericanBottom Conservancy,et al., v.

Village ofFairmont,et. al., No. 01-159,2001 Ill. Env. Lexis 489 at *6 (IPCB, Oct. 18,

2001).

Here, not only did Sufferfail to makeaprimafaciecasefor compliance,

undisputedcredibleevidence,aswell asfactualandexpertopiniontestimony,

demonstratesthat thetransferstationdid not meetthe statutorycriteria. This is p~acase

whereconflicting testimonywassimplyresolvedby theCountyBoard. Instead,this is a

casewheresiting approvalwasgranted,eventhoughtheapplicantfailedto demonstrate

compliancewith thestatutorycriteria. This is a casewherelegitimateandbasic

questionsabouthowthefacility’s designwill protectpublic health,safety,andwelfare

went unanswered.This is acasewhereunderstandableconcernsraisedaboutthedanger

to the surroundingareafrom fire, spills, andotheroperationalhazards,baseduponthe

facility’s designandoperation,werenot addressed.This is a casewhereincompatibility

with thesurroundingareawassimply notminimized. As explainedbelow, theCounty

Board’sdecisionis plainly againsttheoverwhelmingweightofevidencein theRecord.

It mustthereforebereversed.

A. Standard of Review

A county’sdecisionto apprOvesiting is reviewedusing the manifestweightof the

evidencestandard.File v. D&L Landfill, Inc., 219 Ill. App. 3d 897,901, 579 N.E.2d

1228, 162 Ill. Dec. 414 (5thDist. 1991). This standardis usedto revieweachof the
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criteriaset forth in Section39.2. FairviewArea CitizensTaskforcev. IPCB, 198 Ill.

App. 3d 541, 550, 555 N.E.2d1178, 144Ill. Dec. 659 (3dDist. 1990). A decisionis

againstthemanifestweightofthe evidenceif theoppositeresultis clearlyevident,plain,

or indisputablefrom areviewoftheevidence. I~ikat 901.

B. Criterion I

Section39.2(a)of theAct (415ILCS 5/39.2)setsforth ninecriteriathatmustbe

metbeforelocal siting approvalmayproperlybe granted. Thefirst ofthesecriteria

requiresthatthefacility be necessary,providing,in pertinentpart,asfollows:

An applicantfor local siting approvalshall submitsufficientdetails
describingtheproposedfacility to demonstratecompliance,andthe~pçg~
siting approvalshallbegrantedonly if the proposedfacility.., is necessary
to accommodatethewasteneedsoftheareait is intendedto serve.,..

415 ILCS 5/39.2(a)(i). (Emphasisadded.)

TheIllinois Pollution ControlBoard(“Board”) haspreviouslystatedthat an

applicantfor siting approvaldoesnothaveto showabsolutenecessity.~ American

Bottom Conservancy,et al., v. Village ofFairmont,et. al., No. 01-159,2001 Ill. Env.

Lexis 489 at *54 (IPCB, Oct. 18, 2001). Nevertheless,”necessary”doesconnotea

“degreeofrequirementor essentiality”andpp~j1~thatafacility will be” reasonably

convenient.” j~...(Emphasisadded.) Indeed,theapplicantmustdemonstrateboth~

urgentp~ç~for, andthereasonableconvenienceof, thenewfacility. j~ (Emphasis

Added.)

1. As aMatterof Law, PotentialConvenienceForWasteHaulers
DoesNot DemonstrateNeed

In responseto this first criterion, Sufferdescribedtheserviceareafor the

proposedtransferstation“to includean approximate30 to 50 mile radiusfrom the
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transferstation.” R. at C14. At hearing,Suffer’sexpertwitness,David Kimmle, noted

thattherearetwo landfills within a30-mile radiusoftheproposedtransferstation, and

six morelandfills within a50-mile radius. R. at C141.

Mr. Kimmie (again,Suffer’sownwitness)thenconcededthatthe“regionalwaste

disposalcapacityalreadyappearsto be adequate,”stating,in pertinentpart, asfollows:

Again, thetwo facilitiesthat arewithin the 30-mile serviceareaare
identifiedasLandfill 33 [in EffinghamCounty] andColesCounty
Landfill.... Theothersix facilities arewithin the 50-mile servicearea....
As canbe noted,theregionalwastedisposal-- again,regionalwaste
disposalcapacityappearsto be adequate.

TestimonyofDavid Kimmle, Transcript,R. atC142.2

Similarly, in its application,Sufferalsoconcedesthatthepresentwastedisposal

capacityin theregionis alreadyadequate.R. atCl 5. Nevertheless,Suffercontendsthat

theproposedwastetransferstationis neededto “economicallyaccessout-of-county

landfills.” R. at C15.

At hearing,Mr. Kimmle explainedSuffer’s feelingthat, althoughthereis already

alandfill in EffinghamCounty,thetransferstationis neededto transferwastegenerated

in EffinghamCountyto oneofthesevenadditionallandfills thatarelocatedwithin a 50-

mile radiusofthetransferstation’sproposedsite. R. at C142-C143;R. at C17.

[R]egionalwastedisposalcapacityappearsto beadequate.However,as
weseeit, thecurrentdilemmais in maintainingaviable, out-of-county
wastedisposalsourceandamethodto transfercounty-generatedwasteto
one or moreofthesefacilities.

***

Referenceto—[the regionalwastemanagementplanfor EffinghamCounty]
will indicatethat [it] is thecountyboard’sintentionto supportthedisposal
ofwastegeneratedin thecountyat in-countyand out-of-countylandfills.

2 A formerCountyBoardmemberalsovoicedhisconcernsthatthetransferstationwasnotneeded.See

R. atC4l9.
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Economically,[to] accessout-of-countylandfills, we feelthat awaste
transferstationis needed.

TestimonyofDavid Kimmle, Transcript,R. atC142-C143. (Emphasisadded.)
SeealsoR. at C15.

Mr. Kimmle alsonotedthattherehasbeena50 percentdeclinein the numberof

operationallandfills since1992,andanapproximately40 percentincreasein thenumber

of operatingtransferstationssince1996. R. atC143.

In essence,enhancedenvironmentalregulationshavecauseda declinein
thenumberof operationallandfills, therebyforcingtheremainingfacilities
to becomemuchlargerandserviceamuchgreaterarea.Theservicearea
ofaregionallandfill is increasedin theuseandtheoperationof waste
transferstations. Again, aspointedout earlier,in consideringthe service
areaof 30 miles, therearetwo facilities that canbe accessed.In
consideringtheserviceareaof50 miles, which couldbe utilized to [sic] ~
transferstation, we’ve increasedtheavailabilityof landfill capacityto
[sic] two to eight facilities.

TestimonyofDavid Kimmle, Transcript,R. atC144. (Emphasisadded.)

Wastecollectionvehicleslike “packertrucks” arebestfor picking up trash,but

semi-trailersarebetterattransportation.R. at C240. Wastehaulerslike Sufferfind it

economicalnot to drive theircollectionvehiclesto alandfill, but to, instead,bringthe

wasteto atransferstation. R. at C278. At thetransferstation,thewasteis transferredto

othervehiclesthattransportthewasteto alandfill. R. atC278. Wastehaulersmake

moneypicking up garbage.R. atC223. By owning atransferstation, awastehaulercan

decreasethe amountof timeits packertrucksspendtravelingto a landfill, andincrease

theamountoftime its packertrucksareavailablefor picking up garbage.R. at C223.

This resultsin moremoneyforthewastehauler. R. at C223.
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In describingtheservicearea,Sufferconcededthatrefusecollectionvehiclescan

economicallytravelon aroutinebasiswithin a30-mileradiusof atransferstation, stating

in pertinentpart, asfollows:

Theservicearea.. . is expectedto includean approximate30 to 50 mile
radiusfrom thetransferstation. This radiusis baseduponthe.economical
distancearefusecollectionvehiclecantravel on aroutinebasis,in
additionto thelocationof refusedisposalfacilitiesoutsideofEffingham
County.

R. at C14. (Emphasisadded.)

This concessionis important,because,in its application;Sufferacknowledgesthat

anoperationaltransferstationalreadyexistsin Shelbyville,Illinois.

[O]perationaltransferstationscurrentlyexist in Shelbyville,Pana,
Greeneville,andMt. Vernon.

R. atC15. (Emphasisadded.)

In its attemptsto explainwhy it felt thattheproposedtransferstationis necessary,

Suffer arguedthat theShelbyvilletransferstationandtheotherexistingtransferstations

aresimply too far away.

Dueto hauldistances,thesearenotviable facilities for theroutinetransfer
ofwastegeneratedin EffinghamCounty.

R. at C15. (Emphasisadded.)

It is undisputedthatthe“haul distance”to the Shelbyvilletransferstation,

however,whichwas identifiedby Suffer,astoo far forthe routinetransferof waste,is a

traveldistanceofmerely35 miles.

Thesecommunities[i.e., Shelbyville,Pana,Greeneville,andMt. Vernon]
arelocatedapproximately35 miles (travel distance)to thenorth, 40 miles
to thenorthwest,55 miles to thewest,and60 miles to thesouth,
respectively.

Rat C15.
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Indeed,in its application,Sutteralternatesbetweenroadmiles (whenreferringto

distancesfrom existingwastedisposalalternatives)andmiles asa crow flies (when

referringto distancesfrom its own proposedfacility). ~ R. at C14, C15. This

inconsistentmethodologyartificially createdanappearancethatthe currentalternatives

for wastedisposal,e.g.,the Shelbyvilletransferstation, arefurtheraway. When

consistentunitsofmeasurementareused,however,Suffer’s illusion thattheShelbyville

transferstationis not aviablealternativefortheroutinedisposalofwastegeneratedin

Effingham County,dueto the“haul distance,”quickly dissipates.Indeed,close -

examinationof Suffer’sown“Regional ServiceArea” maprevealsthatthe Shelbyville

transferstationand siteof theproposedtransferstationareactuallywithin a 30-mile

radiusof eachother. ~ R. at C17. And, aspreviouslynoted, Suffer itself hasadmitted

that refusecollectionvehiclescaneconomicallytravel ~ ~ routinebasiswithin a30 mile

radiusof atransferstation. R. atC14.

Moreover,in its application,SufferusestheCity ofEffinghamasthestarting

pointwhendescribingthenumberof miles thatmustbetraveledin orderto reacha

landfill. R. atC14. Suffer’smap oftheproposedtransferstationsitedoesnot identify

the locationoftheCity ofEffingham.R. atCi7. Nevertheless,Suffer’s mapdoesshow

thatLandfill 33 (which is locatedatEffingham)is well within a30-mile radiusofthe

Shelbyvilletransferstation. R. at C14, C17. Thus, Suffer’s~ evidencedemonstrates

thattheexistingShelbyvilletransferstationis aviable facility for theroutinetransferof

wastegeneratedin EffinghamCounty.

Similarly, Sufferdescribesthetraveldistance“via primaryroadways”from the

City ofEffinghamto eachoftheeight landfills availableasrangingfrom zeroto 70
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miles. R. at C14. Nevertheless,SufferneveridentifiesthetraveldistancefromtheCity

ofEffinghamto theproposedtransferstation. Accordingto thescantdetailsthat Suffer

doesprovideon this issue,however,mostof thecollectionvehiclesareexpectedto travel

to theremotelylocatedtransferstationon CountyHighway25 from the1-70 interchange;

adistanceofsevenmilesby itself R. at C63. Examinationof Suffer’s “Site Location

Map” revealsthattheadditionaltraveldistancefrom the1-70 interchangeto theCity of

Effinghamis apparentlysignificantlygreaterthansevenmiles. ~ R. at C76.

An applicantfor siting approvaldoesnot haveto showabsolutenecessity.

AmericanBottom Conservancy,et al. v. Village ofFairmont,et. al.,No. 01-159,2001 Ill.

Env. Lexis 489 at *54 (IPCB, Oct. 18, 2001). Nevertheless,in this case,it is undisputed

thatregionalwastecapacityis adequate.Testimonythat accessto additional outof

countylandfills might bemoreeconomicalforwastehaulers,if a transferstationis also

available,doesnot demonstratethat atransferstationis necessary.“Necessary”connotes

a “degreeofrequirementor essentiality”andppjjj,~jthat afacility will be “reasonably

convenient.” ~ Here, Sufferfailed to makeevenaprimafaciecaseregardingnecessity.

Sutterpresentedevidencethat it might be moreeconomicalfor wastehaulersif the

transferstationwasconstructed.Nevertheless,Sufferdid not andcannotdemonstrateany

urgentneedfor thefacility. ~ Instead,Sufferonly presentedevidenceregardingthe

possibleeconomicbenefitthatthetransferstationmight provideto wastehaulers.

Moreover,asdemonstratedby certainhealth,safety,andwelfarehazardsin the

Record,whicharediscussedfurtherbelow, evenif economicallybeneficialfor Suffer and
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otherwastehaulers,this transferstationis plainly not neededand, asproposed,would

likely bevery economicallydetrimentalto neighborsandthe surroundingcommunity.3

Apparentlyrecognizingthatthe facility is neitheressentialnorurgentlyneeded,Suffer

askedtheCountyBoardto apply adifferent standardinstead. Sufferassertedto the

CountyBoardthat areasonableconvenienceof expandingthe facility wasall thatmust

be shownin orderto “satisfy theneedcriterion.”

With respectto theneedissue,andassomeguidanceto theBoard on this
issue,theAct requiresthattherebea showingofneed,but not thatthere
be an absolutenecessityto accommodatethearea’sneeds. [Citation
omitted.] Rather,suchfactorsasareasonableconvenienceofexpanding
thefacility maybedemonstratedto satisfytheneedcriterion.

R. at C369. (Emphasisadded.)

TheSecondDistrict AppellateCourt hasnotedthat absolutenecessityis too

stringenta standardandhasemployedtheterms“expedient” and“reasonably

convenient”to describetherequiredlevel ofproof ~, ~ WasteManagementof

Illinois, Inc. v. IPCB, 123 Ill. App. 3d 1075, 1084,79 Ill. Dec. 415, 422, 463 N.E.2d969,

976 (2d Dist. 1984). Nevertheless,theCourthasalsoclarified that anapplicantmust

demonstratemorethanthat afacility will be convenient:

An expedientis definedas“a meansdevisedorusedin an exigency”
therebyconnotingan elementofurgencyin thedefinition of need. * * *

Reasonableconveniencealsorequiresapetitionerto showmorethan
convenience.Recently,the Third District of ourAppellateCourt defined
this higherlevel ofproofasashowingthatthe landfill be reasonably

~ Someof Sutter’sapparentmotivesfor transportingwasteto its owntransferfacility ratherthanto
Landfill 33,for example,arealsocontainedin therecord. Sutterintendsto sortloadsof waste
receivedatthetransferstationin orderto “reclaimmetalsandcardboard,”whichwill be storedina
separatebuildingfor “recycledmaterials.” R. atC20. Sutterpresentlyoperatesarecyclingdrop-off in
anotherbuilding on thesite, andhasindicatedthat, withoutthetransferstation,it will beeconomically
impossiblefor it to continuerecycling. R. atC190. Sutterhashadloadsrejectedatsomearea
landfills, includingLandfill 33. R. atC360,C398. Otherlandfills chargelessto dumpthanLandfill
33. R.atC4l7.
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requiredby thewasteneedsoftheareaincludingconsiderationof its
wasteproductionand disposalcapabilities.

Id (Emphasisadded.)

Thus, Suffer’sown evidencebeforethe CountyBoarddemonstratedthatthe

regionalwastedisposalcapacitywasadequate.Suffer’sown evidencebeforetheCounty

Boarddemonstratedthat arefusecollectionvehiclecanroutinely andeconomicallytravel

within a30-mile radiusofa wastedisposalsite. Suffer’sown evidencebeforetheCounty

Boarddemonstratedthattwo landfills and atransferstationalreadyexistwithin a30-mile

radiusof theproposedfacility. Suffer’sownevidencebeforetheCountyBoarddoesnot

establishany morethanthatthetransferfacility might beconvenientfor wastehaulers.

Furthermore,theRecordshowsthatSufferpresentedno evidencewhatsoever

regardingwasteproductionorwastegenerationofthearea,asis customaryandrequired

by theSecondandThird District AppellateCourts. WasteManagementofIllinois, Inc.

v. IPCB, 123 Ill. App. 3d 1075, 1084,79111. Dec. 415,422, 463 N.E.2d969, 976 (2d

Dist. 1984);WasteManagementofIllinois, Inc. v. IPCB, 122 Ill. App. 3d 639, 645, 77

Ill. Dec. 919, 923, 461 N.E.2d542, 546 (3dDist. 1984);seealso, WasteManagementof

Illinois, Inc. v. Village ofBensenville,No. 89-28,1989 Ill. Env. Lexis45 at *22.,23

(IPCB, Aug. 10, 1989)(needfor transferstationnot demonstratedwhere,interalia,

volumeofwastetakento arealandfills wasnotprovided).

BaseduponSuffer’sevidencealone,it is plain fromtheRecordthat, if consistent

methodsareusedwhenmeasuringdistances,criteriononeis notmet. Moreimportantly,

whentheproperstandardof“requirementor essentiality”is applied,it is clearlyevident

that theneedcriterion is not met.
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C. Criterion II

Again, astheapplicantatthehearingbeforetheCountyBoard,Sufferhadthe

burdenofestablishingby a preponderanceoftheevidencethat all ofthe essentialcriteria

weresatisfied.AmericanBottom Conservancy,et al. v. Village ofFairmont,et. al., No.

01-159,2001 Ill. Env. Lexis 489 at *6 (IPCB, Oct. 18, 2001). Thesecondcriterionthat

mustbe metbeforelocal siting approvalcanbe properlygrantedrequiresthatpublic

health,safety,andwelfarebeprotected,providing,in pertinentpart, asfollows:

An applicantfor local siting approvalshallsubmit sufficientdetails
describingtheproposedfacility to demonstratecompliance,andlocal
siting approvalshall begranted�~iyif the proposedfacility...
designed,locatedandproposedto be operatedthatthepublic health,
safetyandwelfarewill beprotected....

415 ILCS 5/39.2(a)(ii). (Emphasisadded.)

Thestandardofreviewto be exercisedby theBoardis whetherthe decisionofthe

CountyBoardis contraryto themanifestweightof theevidence.File v. D&L Landfill,

Inc~,219 Ill. App. 3d 897, 901, 579 N.E.2d1228, 1232, 162 Ill. Dec 414, 418 (5thDist.

1991). Themanifestweightof theevidencestandardhaslong beenusedin Illinois to

evaluatewhethera partyestablishedits claim by apreponderanceof theevidence. See,

~ WesternCartridgeCo. v. IndustrialCommission,etal., 383 Ill. 231, 48 N.E.2d938

(Ill. 1943)(reversingIndustrialCommission’sawardof compensationasagainstmanifest

weightoftheevidence,wheretheapplicantdid notdemonstrateby apreponderanceof

theevidencethathis conjunctivitiswascaused,by acidburns).

Althoughtherebe in therecordevidence,which if undisputed,would
sustaina finding for the applicant,suchevidenceis notsufficient, if upon
considerationofall oftheevidencein therecordit appearsthatthe
manifestweightoftheevidenceis againsttheclaim made.

Id. at233.
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Wherean applicantfails to demonstratethatthe statutorycriterionis satisfied,its

applicationis properlydenied. $&c, ç~.g,.,WasteManagementofIllinois, Inc. v. IPCB,

123 Ill. App. 3d 1075, 1084,79111.Dec. 415, 422,463 N.E.2d969, 976 (2dDist. 1984).

Here, althoughSutterpresentedevidenceregardingtheproposedtransferstation’sdesign,

location,andoperation,Suffer clearlyfailed to demonstratethatpublic, safetyand

welfarewill be protected.

1. UponConsiderationofAll oftheEvidence,It Is PlainThatSuffer
Failed To DemonstrateThatThePublicHealth,SafetyAnd
WelfareWill BeProtected

In anattemptto demonstratethatthesecondcriterionwassatisfied,Sufferdid

presentapproximately21 pagesin its applicationregardingtheproposedtransfer

station’sdesign,location,andoperation. R. at C18-C39. At hearing,Sufferalso

presentedtestimonyregardingthesame. R. at C145-C146.Nevertheless,theevidence

andtestimonypresentedby Sufferis not sufficientto meetits burden,andtheCounty

Board’sfindingmustbe setasidebecause,uponconsiderationofall oftheevidence,it is

plain that Sufferhasnot demonstratedthatthepublic health,safetyandwelfarewill be

protected.

Sufferhasnot designedawastetransferstation. R. at C241. Sufferhassimply

proposedslight modificationsto one ofthreepolebarnscurrently locatedata sitewhere

agrainelevatorusedto be operated.R. at C77. The“Facility Plan” showsthreelarge

polebarns,six grainbins, a silo, agrainelevator,a largeroundtop shed,a scale,ascale

house,aresidentialstructureto beusedasthefacility office, andapropanetankonthe

site. R. at C77. Sufferhasno plansto demolishorremoveany structuresatthe site. R.

at C147.
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L As theBoardis aware,Section22.14(a)oftheAct providesthat no personmay

establishany pollutioncontrolfacility foruseasagarbagetransferstationwithin 1000

feetofany dwelling. 415 ILCS 5/22.14(a). Nonetheless,Suffer’sown application

L ‘ ‘ concedesthat “the closestdwelling is locatedon theproperty”that is proposedfor the

transferstation. R. atC19. At hearing,Sufferdid presentevidencethatthedwelling “is

not inhabited,”and “is to be usedasthe office for theproposedwastetransferfacility.”

L R. at C147. At hearing,however,Sufferspecificallyreferredto thehouseon-siteasa

“dwelling.” R. at C147. Moreover,the photographicevidencepresentedby Sutter

— demonstratesthatthe dwelling is a largetwo-storyhouse. R. at C65. Testimonyatthe

hearingalso establishedthatthe on-sitedwelling includesaswimming pooi. R. at C239.

L After thehearing,however,SutterassuredtheEffingham CountyState’s

Attorney,Ed Deters,andthenCountyBoardChairman,LeonGobczynski,4that havinga

houseatthesiteofthe proposedtransferstationpresentedno problems.

Thepresenceofthis house,however,is no impedimentto theapprovalof
L.. thetransferstation. As notedathearingandin the siting application,this

housewill serveastheoffice for thetransferstation,and only that
purpose.No personwill bepresentatthehousebeyondoperationalhours
ofthefacility and certainlyno onewill live in it. As merelyabusiness
office, thehousedoesnot constitutea“dwelling” asusedin theAct. See
Peoplev. Bonner,221 Ill. App.3d887, 164 Ill. Dec. 502 (

1
st Dist. 1991)

~. Subsequentto the hearingin theproceedingsbelow, ChairmanLeon Gobczynskiresignedfrom the
CountyBoard.
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(Whereahousewasnot lived in andwith no expectationthat anyone
would live in it, the courtconcludedit wasnot adwelling).

R. at C374.5

Contraryto Suffer’sassertions,however,no evidencewaspresented,eitherat

hearing,or in thesiting application,thatthetwo-storyhousewith apool, which is located

on thesite,will ~piybeusedasg~office. Evidencewaspresentedthat Sufferintendsto

eitherpurchasethepropertyeventuallyorto extendits lease;but, at present,Sufferhas

simply rentedthepropertyfor oneyear. ClO. Contraryto Suffer’sassertions,no

testimonywaspresentedathearingthat no onewill live in thehouse.

Suffer’sapparentattemptsto fix theRecordafterthefact, through“public

comments”thatarenot subjectto cross-examination,ring hollow andwereentitledto

little, if any,weightby the CountyBoard. Sufferboretheburdenofestablishingthat no

dwellingwaslocatedwithin 1000 feetof theproposedwastetransferstation. The

overwhelmingweightoftheevidencein theRecord,however,clearlydemonstratesthat

Suffercompletelyfailed to meet its burden.6

~ Peoplev. Bonnerdidnot evenconcerntheAct, andthedecisioncontainsno suchconclusionby the
Court. Instead,in Peoplev. BonnertheCourt reduceda sentencefromresidentialburglaryto burglary
afterthe Stateconcededthata housewhichhadbeenunoccupiedfor sevenyearswasnot a “dwelling”
within themeaningof theresidentialburglarystatute(now 720 ILCS 5/19-3), absentevidencethat
someoneintendedto residetherewithin areasonabletime. TheIllinois Criminal Codebroadlydefines
thephrase“dwelling” to includeabuilding or portionthereofthat is usedor intendedfor useasa
humanhabitation,home,or residence.720 ILCS 5/2-6(a). Forpurposesoftheresidentialburglary
statute,however,theIffinois Criminal Codelimits thephrase“dwelling” to a “house,apartment,
mobilehome,traileror otherliving quartersin which atthetime of theallegedoffensetheownersor
occupantsactuallyresideor in theirabsenceintendwithin areasonabletime to reside.” 720 ILCS 5/2-
6(b). The Act containsno similarlimitation onthedefinitionof“dwelling.”

6 Thishouseon-sitewill precludepermittingby theIBPA. R. atC238. As apracticalmatter,evenif the
housewasnotpresenton site,thisprovisionof the Act will precludetheIEPA from issuingapermit
for thetransferstationanyway. Althoughnotconsideredby theCountyBoardbelow,public comment
atthehearingon fundamentalfairness,demonstratedthatthereisnowanotherhomelocatedwithin
200 yardsof theproposedsite. ~, Tr. at40.
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As thetransferstationis proposedto be designed,wastematerialswill be dumped

onthe existingconcretefloor ofa polebarn. R. atC20. From there,thewastewill be

pushedby arubber-tiredloaderinto atrailer thatwill be parkedin a concreteloadingbay

thatis proposedto be addedat oneofthesidesoftheexistingpolebarn. R. atC20.

Althoughaleachatecollectionsystemis proposedto be installedin the loadingbay itself,

nothingis plannedto preventliquid wastesandleachatefrom runningoff the concrete

floor andonto thegroundsurroundingthebuilding. R. atC244. Theconcretefloor is to

be washeddown,yet nothingis in placeto preventthecontaminatedwashwaterfrom

flowing off thefloor andontothegroundoutside. R. at C244.

Theclearancebetweentheconcretefloor andtheraftersofthepolebarnis 16

feet. R. atC250. Suffer’sgarbagetrucksarenewermodelsand candrivethroughthe

polebarnwith theirtailgatesopen. R. at C264. Nevertheless,thetransferstationwill not

be limited to useby Suffer’s trucks. R. atC177. Older trucksusedby otherhaulerswill

be unableto opentheirtailgatesfully whenunloadingin thebuilding becauseof

inadequateclearance.R. atC250-C251;C264. Moreover,roll-offswill not beableto

raisetheirbedsto thefull height asdesigned,if unloadingin thebuilding. R. atC250-

C251;C264. AlthoughSufferhasindicatedthatit will havepersonnelwatchsuchtrucks

unload,it haspresentedno evidenceregardingwhat safealternativesareavailablewhen

thesevehiclescannotbeunloadedasdesignedwithin thepolebarn. R. atC264.

Sufferpresentedevidencethatthewastetransferoperationwill takeplacetotally

within theconfinesofthebuilding. R. atC151. Nevertheless,theevidencedemonstrates

that somewastetransportvehiclescannotunload,asthevehiclesaredesigned,within the

building. R. atC250-C251; C264. Thus, thesevehicleswill eitherhaveto be unloaded
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in a differentmannerthandesignedorunloadedoutsidein contradictionto Suffer’s plan

ofoperation.

D. Criterion III

Thethirdcriterionthat mustbemet beforelocal siting approvalcanbe properly

grantedinvolvesthe facility’s compatibility with thecharacterof thesurroundingarea,

andits effect on thevalueofthe surroundingproperty,providing, in pertinentpart,as

follows:

An applicantfor local siting approvalshall submitsufficientdetails
describingtheproposedfacility to demonstratecompliance,andlocal
siting approvalshallbe granted~y if theproposedfacility.., is located
so asto minimize incompatibilitywith thecharacterofthesurroundingare
andto minimize theeffect on thevalueofthe surroundingproperty.

415 ILCS 5/39.2(a)(iii). (Emphasisadded.)

Criterionthreeis “two pronged.” First, theapplicantmustdemonstratethatthe

facility is locatedsoasto minimize incompatibilitywith the characterofthesurrounding

area. Second,theapplicantmustdemonstratethatthefacility is locatedsoasto minimize

theeffect on thevalueofthesurroundingproperty.

In supportofthis criterion,the applicantprovideda letterfrom acertified

residentialrealestateappraiser.R. atC42. This leffergives no bases,however,for the

conclusionthatpropertyvalueswill not beaffected. Theappraiserdid notmakeuseof

comparables,which astheBoardknows,is the’ standardmeasurementofhow property

valueswill be affectedin siting cases.While theappraiserreferencesvisits to similar

transferstations,heprovidedno informationon theseotherstationsor how he concluded

that theseweresimilar.
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In addition, the lettercontainsno discussionof howtheapplicantwill minimize

incompatibilitywith thecharacterofthesurroundingareaasrequired. At hearing,

Suffer’switnessdescribedthesurroundinglandas“predominatelylevel agricultural

cropland.” R. atC181. Thereis no discussionwhatsoever,however,asto howthe

facilitywill minimizeincompatibilitywith thecharacterofthe area. R. at C178-C182.

An applicantmustdemonstrateit hasdoneorwill do what is reasonably
feasibleto minimize incompatibility.

WasteManagementofIllinois, Inc. v. TPCB, 123 Ill. App. 3d 1075, 1090, 79 Ill. Dec.

415, 426, 463 N.E.2d969, 980 (2dDist. 1984).

Here, Suffersimplyfailed to provide~pyevidenceon one ofthe prongsor

elementsofcriterionthree. Thus,thedecisionoftheCountyBoardthat this criterionhas

beenmetis againstthemanifestweight oftheevidence.

E. Criterion Five

Thefifth criterionthat mustbemet beforelocal siting approvalcanbeproperly

grantedrelatesto thedangerto thesurroundingarea,providing, in pertinentpart, as

follows:

An applicantfor local siting approvalshallsubmit sufficientdetails
describingtheproposedfacility to demonstratecompliance,and local
siting approvalshallbe granted~ if... theplanofoperationsfor the
facility is designedto minimizethe dangerto thesurroundingareafrom
fire, spills, orotheroperationalaccidents....

415 ILCS 5/39.2(a)(v). (Emphasisadded.)
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1) Insteadof BeingDesignedTo Minimize TheDangers,Suffer’s
PlanOfOperationsContainsMinimal DesignsTo ProtectThe
SurroundingArea

As set forth above,.acountyboardmaynot grantlocalsiting approvalunlessthe

applicanthassubmittedsufficient detailsdescribingtheproposedfacility to demonstrate

compliancewith the following criterion:

theplanof operationsfor thefacility is designedto
minimize thedangerto thesurroundingareafrom fire,
spills, or otheroperationalaccidents;

415 ILCS 5/39.2(a)(v). (Emphasisadded.)

In its application,however,Sufferapparentlyconcedesthat afire hazardalready

existsattheproposedtransferstation site, i.e., a formergrainelevatoroperation,where

six grainbins remain. $~çR. at C22,C49, andC77.

Thereappearsto be minimal increasein fire hazardasa
resultoftheoperationoftheproposedfacility.

$~Sutter’sApplication,R. at C49.

It is generallyknownthatgrainstorageareascanbefire hazards.Nevertheless,

Suffer’stransferstationis proposedto be locatedimmediatelyadjacentto threeexisting

grainbins. SeeR. at C77. Moreover,Suffer’sown “Facility Plan” schematicshowsthat

a large“existing propane~ is locateda shortdistancediagonallyfrom theproposed

transferstation. R. at C77. And, Suffer’splanof operationsincreasestherisk ofdisaster

by routingsemi-tractortrailersandtrashcollectionvehiclesaroundbothsidesofthis

propanetankastheytravelto and fromthehighway. $~“ProcessFlow Diagram,”R. at

C78.

Nevertheless,Suffer’s “contingencyplan” for fires is essentiallyto call a member

of managementand“911” in the eventof an emergency,andto write areportfollowing
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the incident. $~“ContingencyPlan” R. at C23-C27. Concernsregardingthe rural

challengesassociatedwith emergencyvehicleresponsetimeswerenot evenaddressed.

R. atC426. Therecorddemonstratesthat Suffer’semergencyequipmentfor responding

to fires consistsofthefollowing:

Fire: A fire extinguisheris to be locatedwithin thewastetransfer
building. Additional extinguishersareto be availableatthesiteoffice and
scalehouse.

R. atC24.

Thecontingencyplandescribesthefacility’s location,lists emergencycontacts,

andrequiresthat areportbeprovidedto the sitemanager. R. atC23-C27. Nevertheless,

the“contingencyplan” containsno strategyfor evacuatingmembersofthepublic from

thetransferstationortheon-siterecyclingcenter. A propanetankandnumerousgrain

bins arelocatedon theproperty,but theplancontainsno provisionsfor preventingthe

spreadof fire to thesestructures. Similarly, the“contingencyplan” doesnot addressthe

recyclingbuilding in whichreclaimed“cardboard”and“metals” areto be stored. Other

thanahandfuloffire extinguishers,no fire-fighting equipmentis evenidentified. Not

evenafire hydrantor pondfrom whichwatercouldbewithdrawnto fight afire is

identified. No smokealarmsareidentifiedasbeingpresentin any ofthebuildings. No

provisionsarein placeto notify the owner/operatorof afire atnight or ontheweekend,

whenthefacility is closed. Theapplicationexplainsthatwastecollectionvehiclesmay

be storedin otherexistingbuildingson site. R. at C23. Nevertheless,no provision is

madeto providethoserespondingto any fire with safety informationregardingthe

flammableandexplosivematerialsthat maybestoredin and aroundtheotherbuildings

on site, e.g.,the existingpropanetankidentifiedon thefacility schematic.
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Thestatuterequiresthatthedangerfrom afacility be minimized. Nevertheless,it

is plain that here,Sutterhasreversedtheemphasisandhassimplytakenminimal

measuresto addressthedangerof fires, spills, andoperationalaccidents.TheSecond

District AppellateCourt hasmadeit clearthatwhenthe GeneralAssemblyusedtheterm

“minimize” in Section39.2oftheAct it was~ referring~ minimalefforts by

applicants,statingin pertinentpartasfollows:

Under[the applicant’s]construction,any action,howeversmall, takenby
an applicantto minimizethe landfill’s incompatibilitywould satisfythe
statutoryrequirement.Sucha minimal requirementwould renderthe
criterionpracticallymeaningless.Rather,wereadsection39.2(a)(iii) as
requiringanapplicantto demonstratemorethanminimal effortsto reduce
thelandfill’s incompatibility.

An applicantmustdemonstrateit hasdoneorwill do what is reasonably
feasibleto minimize incompatibility.

WasteManagementof Illinois, Inc. v. IPCB, 123 111. App. 3d 1075, 1090,79 Ill. Dec.

415, 426, 463 N.E.2d969, 980 (2dDist. 1984).

Nevertheless,Sufferhassimply not demonstratedthatit hasdonewhat is

reasonablyfeasibleto minimizethedangerto thesurroundingarea. Whenaskedby a

CountyBoardmemberaboutawatersprinklersystem,Suffer’sexpertstatedthatit was

“not required” andthattherewasno intent to installone. R. at C168. Similarly, when

askedby anotherCountyBoardmemberwhetherany bodiesofwaterwerelocatedclose

to theproposedtransferstationfor firefightingpurposes,Suffer’sexpertwitness

respondedasfollows:
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[A]s far asa surfacebody ofwater,I’m — the — thebodyofwaterthatI am
knowledgeableofI would presumewould not be availablebecauseofthe
distancefor that purpose.

Rat C167.

It wasundisputedthatit is pretty commonto receivea“hot load.” R. atC246.

Nevertheless,althoughtheexteriorofthepolebarn,proposedto beconvertedinto a

transferstation, is metal,the interior is coveredwith wood— creatingafire hazard.R. at

C245-246.

Suffer’sexpertconcludedthattheprimaryconcernswith regardto this criterion

werethestorageofpetroleumproductson siteandthestorageof refugeon theproperty.

R. atC158. Sutter’sexpertthenconcludedthattherewasno potentialfor petroleum

spillagesonsitebecausetherewasno intent to storepetroleumproductsatthefacility.

R. atC158. Suffer’sexpertalsoconcludedthattherefusepresentsno dangereither,

becausethereis no intentto storerefuseatthesite. R. at C158.

Nevertheless,Suffer’sown evidencedemonstratesthat contraryto theexpert’s

statements,bothpetroleumproductsandrefusewill be stored. Theconclusionsof

Suffer’sexpertarebaseduponassumptionsthat arecontradictedby theundisputed

evidencein theRecord. As previouslynoted,Suffer’sown diagramsshowa large

propanetankon site. R. atC77. Similarly, Suffer’sown witnessestestifiedthat refuse

will be storedon-siteovernightwheneverthetransfertrailer is not filled. R. at Cl 52.

Garbagetrucksfilled with wastemayalsobe storedon site. R. at C23. Moreover,

reclaimedcardboard,metals,andrecycledmaterialswill bestoredin adifferentbuilding

at thefacility. R. atC20.
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Suffer’sexpertalso summarilydismissedthedangerfrom spills, which he

concededcould occur,statingthattheywould simply be addressedasfollows:

Obviouslythereis apotentialof an accidentalspill during thattransfer
process.However,thesite is contouredin sucha waythat local drainage
wastecanbe burned[sic]. Booms,portablebooms,burns[sic] or dikes
canalsobe constructedon the sitesothat any spillagethatdoesoccurcan
becontainedon thesiteandappropriate— appropriatelycleanedup.

R. at C158-C159.

Suffer’s testimonyregardingthetraffic flow intothefacility did not evenaddress

thenumberofvehiclesthat wouldbeutilizing therecyclingcenteralsolocatedon site.

Moreover,Sufferadmittedhavingreceivedanoncomplianceletter from theIllinois

EnvironmentalProtectionAgency(“IEPA” or“Agency”) for allowinguncoveredroll-off

boxescontainingwasteto sit on thesitewherehe currentlyparkshis vehiclesfor some

periodof timeinsteadof beingtakento alandfill. R. at C195-C196.

It is evidentfrom theRecordthat Suffer’sproposedwastetransferstation!

recyclingcenter/grainelevatorfacility is, adisasterwaiting to happen. Sufferhasnot

demonstratedthat it hasdoneorwill do whatis reasonablyfeasibleto minimize the

dangerto‘the surroundingareafrom fire, spills, or otheroperationalaccidents.

F. Criterion Eight

Theeighthcriterionthatmustbe metbeforelocal siting approvalcanbeproperly

grantedis asfollows:

An applicantfor local siting approvalshall submitsufficient details
describingtheproposedfacility to demonstratecompliance,andlocal
siting approvalshallbegranted~y if theproposedfacility.., is to be
locatedin acountywherethe countyboardhasadopteda solidwaste
managementplanconsistentwith theplanningrequirementsoftheLocal
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Solid WasteDisposalAct or theSolid WastePlanningandRecyclingAct,
[and] thefacility is consistentwith that plan.

415 ILCS 5/39.2(a)(viii). (Emphasisadded.)

It is undisputedthatEffinghamCountyhasadoptedaregionalwastemanagement

plan. R. at C71. Sufferarguesthattheplan’sencouragementfor haulersto find themost

economicalmethodofwastedisposalsupportsits proposedtransferstation. R. at C71.

Suffer thenarguesthat to economicallytransferwasteto oneofthenumerousout-of-

countydisposalfacilities, the proposedtransferstationis needed.R. at C142-Cl43. As

previouslyexplainedwith regardto criterion one,however,Suffer’sown evidence

regardingeconomichaul distancesdemonstratesthatan economicalalternativealready

exists. Indeed,aspreviouslyexplained,baseduponSuffer’sown evidence,persons

desiringto transferwasteto oneoftheseout-of-countylandfills caneconomicallyusethe

existingShelbyvilletransferstation. Thus,thedecisionoftheCountyBoardis against

themanifestweightof theevidenceon this criterionaswell.

G. Conclusion as to All Criterion

Section3 9.2(a)of theAct setsforth criteriathatmustbemet prior to theapproval

ofasiting applicationfor awastetransferstation. 415 ILCS 5/39.2(a). TheGeneral

AssemblyhaschargedtheCountyBoardwith resolvingthetechnicalissuessetforth

therein,including thepublic healthramificationsassociatedwith thefacility’s design. Id

Theapplicant,Suffer,hadtheburdenofproofandwasrequiredto demonstratethatthe

criterionwasmet. Sufferdid notdo so.

It is undisputedthattheregionalwastedisposalcapacityis alreadyadequate.R.

at C142. Sufferdid notdemonstratethatthetransferstationis needed.At best,it

demonstratedthatthetransferstationmight be convenient.Sufferalsofailed to
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demonstratethatthefacility, an improviseddesignwith minimal safeguardsthatis

proposedto be retrofittedto aformergrainelevator,is locatedsoasto minimize

incompatibilityandtheeffecton thevalueofthesurroundingproperty. More

importantly,Sufferhasfailed to demonstratethatpublichealth,safety, andwelfarewill

beprotected. Indeed,insteadof beingdesignedto minimize danger,it appearsthat

Sutter’stransferstationis adisasterasdesigned.TheCountyBoard’sdecisionto

approvelocal siting is againstthemanifestweightoftheevidenceand mustbe reversed.

ifi. TH]I~COUNTY BOARD’S PROCEEDINGS WERE FUNDAMENTALLY
UNFAIR

TheproceedingsbeforetheCountyBoardwerenot fundamentallyfair asto Stock

& Co. Examplesofthe lackof fundamentalfairness,which areexplainedin greater

detailbelowwith citationsto therecord,includethefollowing. DespiteStock& Co.’s

request,thetranscriptof thehearingwasnotmadeavailableby the CountyBoarduntil

afterthedeadlinefor appealofthe CountyBoard’sdecision,hamperingStock& Co. in

its efforts to formulatethebasisfor its appealofthe CountyBoard’sdecision.Following

athreatfrom Sufferto closeits recyclingcenter,theCountyBoardapprovedlocal siting,

despiteSuffer’s failureto demonstratethatthestatutorycriteriahadbeenmet. At the

hearingbeforetheCountyBoard,themotheroftheCountyBoard’sattorneywasahighly

vocaladvocatefor therecyclingcenterandhencesiting approval-- yetthis mother/son

relationshipwasneverdisclosed.Membersof theCountyBoardtouredSuffer’ssiteat

leastonce,andpossiblytwice,but thesubstanceofthosetourswasnot disclosedand

personsoppoaedto thetransferstationwerenot invited to participate. If the County

Board’sdecisionis not reversedbecauseit is againstthemanifestweightofthe evidence

with regardto thestatutorycriteria,thenumerousissueswith regardto fundamental
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fairness,especially,but not exclusively,whencombined,mandatethatthedecisionbe

reversedorremandedfor a fair hearing.

A. Unavailability of the Hearing Transcript at theCounty

The County Board hearing took placeon August 14, 2002. R. at C125. The

hearingwastranscribedandcertifiedby September2, 2002. R. at C294. Nevertheless,

whenStock& Co.,throughits RegisteredAgent,DuaneStock,contactedtheCounty

Clerk on October2, 2002, to obtaina copyofthehearingtranscript,hewastold thatthe

transcriptwasnot availablethroughthe Countyandwasadvisedto contactcounselfor

theapplicant. ~ Affidavit attachedto Stock& Co.’sPetitionfor Review,and

TranscriptofHearing(“Tr.”) at44-45. As theBoardis aware,it haspreviouslyheldthat

asiting authority’sfailureto provideaccessto thehearingtranscriptis enoughto make

theproceedingsfundamentallyunfair. Spill, et al. v. City ofMadisonandMetro-East,

LLC, PCB 96-91,1996 Ill. Lexis 250 at *22 (IPCB March21, 1996); AmericanBottom

Conservancy,et al., v. Village ofFairmont,et. aL,No. 00-200,2000Ill. Env.Lexis 665

at *44 (IPCB, Oct. 19, 2000).

Stock& Co. filed its Petitionon October21, 2002. As Stock& Co. hadnot been

providedaccessto thehearingtranscriptbythe County,however,its argumentsin its

Petitionhadto bebasedsolelyon thesiting applicationandDuaneStock’sattendanceat

thehearing. Tr. at44-45. Indeed,thetranscriptwasnot evenfiled with thecountyclerk

until October24, 2002, afterthe deadlinefor filing an appealhadpassedeventhoughit

hadbeentranscribedasearly asSeptember2, 2002, apparentlyfor theapplicant. R. at

C124. In theAmericanBottom case,wheretheBoardalsofound alackoffundamental

fairness,thetranscriptwasnotavailableuntil daysafterthepublic commentperiod
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ended,but wasprovidedprior to the deadlinefor appeal. AmericanBottom

Conservancy,etal., v. Village ofFairmont,et. al., No. 00-200,2000Ill. Env. Lexis 665

at *10 and *34 (IIPCB, Oct. 19, 2000). Inthat case,theBoardnotedthatthetranscript

hadbeentranscribedseveraldaysearlierthanit hadbeenfiled with theVillage Clerk and

theVillage hadnot offeredan explanationfor thedelay. Ict at *45, Thepresentcaseis

evenmoreegregious,however,because,thetranscriptwasnot availablethroughthe

Countyuntil afterthedeadlinefor appeal,morethanamonth afterthecloseofthe’ public

commentperiod,andmorethansix weeksafterit hadinitially beentranscribed.

Section3 9.2(d)oftheAct requiresthat arecordofthepublic hearingbe

developed,andthattherecordbesufficient to form thebasisof appeal. 415 ILCS

5/39.2(d). All suchdocumentsor othermaterialson file with thecountyboardor

gOverningbodymustbe madeavailablefor public inspectionandcopying. 415 ILCS

5/39.2(c). TheCountyBoard’sproceedingswerefundamentallyunfair and Stock& Co.

wasprejudicedby theCountyBoard’sfailure to complywith its statutoryobligations

alone.7

As previouslynoted,whenit attemptedto obtainacopyof thetranscript,Stock&

Co wastold to seeSuffer’sattorney. SeeAffidavit attachedto Stock& CO.’sPetitionfor

Review, and TranscriptofHearing(“Tr.”) at44-45. Stock& Co wasfurtherprejudiced

by misstatementsaboutthetestimonyathearing,thatwerecontainedin a.letterSuffer’s

attorneysentto theEffinghamCounty State’sAttorney, EdDeters,andthethenCounty

n

7

fl

‘ See,~ by analogy,Peoplev. Keeven, 68 Ill. App. 3d 91,97, 385 N.E.2d 804, 808 (5thDist. 1979)
• (holdingthattheviolation of a statuteobviatedtheneedfor theplaintiff to showirreparableharmor

theabsenceofanadequateremedyat law, in orderto seekaninjunction).. ‘

7
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BoardChairmanLeonGobczynski. R. at C368to R. at C375A.8 TheCountyBoard’s

misplacedrelianceon this letterfrom Sutter’scounselis evidencedby its verbatim

adoptionof“Attachment5” to theletter, evenincluding thetypographicalerrors(e.g.,the

word “staring” in paragraph7(a)), asits findingsof fact. CompareAttachment5, R. at

C375A,with “Finding ofFact,”R. at C433.

This misplacedreliancewasparticularlyprejudicial, sincenoneoftheCounty

Boardmemberswho voted(including onememberwho did not attendthehearing)could

verify theaccuracyofthe letterfrom Suffer’scounselagainstthetranscript(whichwas

unavailable).9Moreover,asexplainedfurtherbelow, the CountyBoardwasnot an

unbiaseddecisionmaker.

B. The County Board BasedIts Decisionon RecyclingRather Than The
Statutory Criteria

At thehearingbeforetheCountyBoard,Sufferthreatenedthat it would haveto

closeits recyclingcenter,if siting for thewastetransferstationwasnot approved.R. at

C190. Sufferopenedthe doorto thetestimonyregardingtheinterconnectionbetweenthe

recyclingcenterandapprovalof theproposedtransferstation asfollows:

Q. Okay. Are you planningon runninganotheroperationout
thereotherthanthetransferfacility?

A. We currentlyalreadydo. We handlethe— therecycling
drop-offthatwasonceimplementedin Altamont. The
equity doneit. Theequity canno longerhousethe
recycling,soin doingthiswedo havethemeansandthe —

8 Forexample,contraryto assertionsin theletter, notestimonywaspresentedathearingthat thehouse

on-sitewould onlybeusedasanoffice. Comparethestatementin theletter(“As notedathearingand
in thesitingapplication,this housewill serveasthe office for thetransferstation,andonly for that
purpose.” R. at C374)with thetestimonyin thetranscript.

SeeCountyBoardmeetingminutesfor September16, 2002,indicatingthatCountyBoard member
Bob Shieldsvotedto approvelocal siting (R. atC437-439);transcriptofAugust14, 2002,which
showsappearancesby CountyBoardmembers,exceptforBob Shields(R. at C127);and filestamp
dateontranscriptindicatingits filing by theCounty Clerkon October24, 2002.
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thebuildingsto be ableto handlethe recyclingasadrop-
off, sowe are currentlyoperatingthat right now, wishto
continueoperatingthatalongwith ourtransfersite.

Q. Is that— wouldthatbeastand-aloneprocess,the recycling,
if you weren’tdoingthetransferstationin the nearfuture?

A. Economicallyimpossibleto continuerecyclingwithoutthe
transferfacility.

Examinationof TracySufferby Mr. Rolf, R. atC190.

Insteadof basingits decisionon the statutorycriteria, theCountyBoardbasedits

decisionon Suffer’sthreatto closearecyclingcenterit establishedatthis locationif

siting approvalfor this transferstationwasdenied. See,e.g.,CountyBoardmemberC.

Voelker’sprefatorystatementin theCountyBoard’sdecisionregardingrecyclingatthis

location. R. atC437. Thesignificancethat Suffer’sthreatplayedin theCountyBoard’s

decisionto approvelocal siting for thetransferstationdespitethe manifestweightofthe

evidence,is perhapsbestdescribedby therecyclingcenter’smostardentadvocate,Nancy

Deters:

Q. Do you rememberreferenceby thecountyboardchairman
duringbothofthosemeetingsthat recyclingreallywasn’t
oneofthe issueshere,althoughthat’s the issuethat you
careabout?

A. I rememberthatLeonGobczynskisaidthat, butboard
membersbroughtit up afterwards. And it waslike the
elephantin theroom. Everybodyknewthatthatwaspartof
it.

Tr. at37. (Emphasisadded.)

Stock& Co is certainlynot againstrecycling. Nevertheless,evenoperatorsof

transferstationswho recyclemustdemonstratethattherequirementsof Section39.2(a)

oftheAct havebeenfulfilled. Recyclingwasthe“elephantin theroom” that apparently
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causedtheCountyBoardto strayfrom its statutorilymandatedcriteriafor decision

making.

Evenpriorto thehearing,CountyBoardmembershadtraveledto thesiteof

Suffer’sproposedtransferstation, andtouredtherecyclingfacility. R. at C191. Suffer’s

“Traffic ImpactStudy,” however, makesno mentionanddoesnotevenaddressthetraffic

from therecyclingcenteralreadyon-site. R. at 52~67.b0

In his openingstatementsregardingprocedure,thenCountyBoard Chairman

Gobczynskiexplainedthat commentsshouldbe addressedtowardstheproposedsiting of

thetransferstation. R. at C133. Nevertheless,Sufferquickly emphasizedthat it hadno

intentionof continuingtherecyclingoperationthatit hadbegunjust prior to submitting

its applicationfor local siting, unlessthetransferstationwasapprovedby theCounty

Board. R. at C190. ~ ~ Tr. at 67-68. A CountyBoardmemberthensought

assurancesfrom Sufferthat if localsitingwasgranted,Sufferwould continuerecycling.

R. at C192. AnotherCountyBoardmemberinquiredaboutwhetherSufferintendedto

pickup any oftherecyclables.R. atC193. And, EdDeters,theCountyBoard’scounsel

inquiredasto whatmeasuresSufferhadtakento insurethatpersonsdroppingoff

recyclablematerialsdid notbecomeconfusedandgo to thetransferstationinstead. R.

C193-C194.

Later,however,afterSuffer’sdiscussionabouthis recyclingcenterandduring the

testimonyofanopponent,thenCountyBoardChairmanGobczynskistatedthatthe

CountyBoardcouldnot acceptcommentsbasedon recycling. R. at C226. Whenan

opponentto thetransferstationrequestedto be allowedto addresssomeofthe issues

10 Seealso testimonythat there will be amaximumofeightvehiclesin andout of thesiteeachdaywith

no mentionof theadditionalvehiclesaccessingtherecyclingcenter-(R.at 174).
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relatingto recyclingthat Sufferhaddiscussed,thenCountyBoardChairmanGobczynski

stated,in pertinentpart, asfollows: . .

And an issueof-- myselfpersonally,andI canonly•speakpersonally-- .

the issueof recyclinghasabsolutelynothingto do with why I’m here
tonight.

R. at C290.

Nevertheless,immediatelyafterthepartiesmovedtheirexhibits into evidence,

anotherCountyBoardmemberstatedthatpublic commentsaboutrecyclingcouldbe

submitted. R. at C291.

Mr. Grunloh: * * * [W]e still aregoingto acceptany information,
if somebodyhasa recyclingstandpointto this, thatcanbesubmittedto us,
I would think.

Mr. Gobczynski: That’sa greatpoint. And -- andwe-- we
certainlywill takethat andmakethatall partoftherecord....

Rat C291.

Thefact that Section39.2(c)oftheAct mandatesthattheCountyBoard~gfl

consideranycommenttimely received,furtheraddsto the confusionregardingtherole

thattherecyclingcenterplayedin its decision-makinghere. 415 TLCS 5/39.2(c). In her

public comment,Ms. Deterscolorfully describeswhathappened,statingin pertinentpart,

asfollows:

Eventhoughrecyclingpersemaynothavebeenofficially on theagenda,
the questionwhetherSufferSanitationServicereceivesits permit (for a
solidwastetransferstation) andthe continuationofthefledgling recycling
servicetheyprovide,areboundtogether— like it or not. Packagedeal. No
permit,no recycling. As I recallMr. Grunlohverifiedthatwith a question
to TracySuffer. Also, it seemedto methatMr. Hedinger,attorneyfor
Landfill 33,wasaboutto get into the“recycling act” beforetime ran out,
atho[sic] I don’t know whathe hadin mind.

R. at C414.

35



It is evidentthattheCountyBoardwasconfusedabouttherecyclingissueand

whethertestimonyon thatissuecouldbeconsidered.As a resultofthis confusion,Suffer

wasallowedto presentevidencethatthetransferfacility wasneededin orderfor

recyclingto takeplace in EffinghamCounty. Nevertheless,thoseopposedto thefacility

werenot allowedto presentevidenceofthe otheralternativesthat arealreadyavailable,

exceptaspublic comment. See,e.g.,R. atC40:3. Thus, aremandwith instructionsto the

CountyBoardonhowto proceedwith this issuein afundamentallyfair mannerwould be

appropriateat aminimum. Theproceedingswerealsopotentially affectedby bias

stemmingfrom familial relationshipsthatwerenot disclosed.

C. Potential Bias Due to Non-DisclosureofFamilial Relationships

Forexample,it is undisputedthatDuaneStockis the first cousinofCountyBoard

memberCarolynWillenborg. Tr. at 45. Nevertheless,nowherein theRecordofthe

proceedingsbelowwasthatrelationshipdisclosedby theCountyBoard. More

importantly,however,the son!motherrelationshipof theState’sAttorney,Ed Deters,

who providedlegal counselto theCountyBoardon this matter,andNancyDeters,the

above-referencedoutspokenadvocatefor therecyclingcenterandthusalsofor the

transferstation,was alsoneverdisclosed.~ Tr. at 28-39. By notdisclosingthese

relationships,participantswereprecludedfrom consideringoptionstheymayotherwise

havepursuedandthepublic waspreventedfrom fully ensuringthatthedecision-making

processwasunbiased.

TheIllinois RulesofProfessionalConduct,provideguidanceasto whatmaybe

considereda conflictof interest,providing,in pertinentpart,asfollows:

A lawyershall not representaclientif therepresentationofthat client may
be materially limited by thelawyer’sresponsibilities...to athird person,or

36



n

bythelawyer’sowninterests,unless:

(1) thelawyerreasonablybelievestherepresentationwill not be
adverselyaffected;and

(2) theclient consentsafterdisclosure.

Illinois RulesofProfessionalConduct,Rule 1.7(b).

Here, thereis atleastan impressionthatEd Deters’ representationoftheCounty —~

Boardmay havebeenmateriallylimited by his responsibilitiesto his mother,orby his •

owninterestsin notta~nga positionin oppositionto that ofhis mother. Forthis reason ,

alone,this relationshipshouldhavebeendisclosedandrecusalconsidered.$~,e.g.,

StatementsofEdDetersatHearing. Tr. at51.

This is not acaseof brother-in-lawswho shareoffice spaceactingashearing

officerand counselto themunicipaldecisionmaker,respectively. Contra,American

Bottom Conservancy,et al.. v. Village ofFairmont,et. al., No. 00-200,2000Ill. Env.

Lexis 665 (IPCB, Oct. 19, 2000). This acasewherethemotherofthe attorneywho was

to advisetheCountyBoardon evidentiaryandotherlegalissuestookan activerole in

supportoftheapplicant.For example,Ms. Deters(whoincidentallydoesnot evenreside

in EffinghamCounty)describedconcernsraisedby an opponentofthetransferstationas

a “sad commentary”andthe“relentlessuseofscaretactics.” R. at C414;Tr. at36.

Ms. Detersgatheredabout240 signaturesto apetitionaskingthatthe CountyBoard

“cooperatewith SufferSanitationServicein continuingits recyclingprogramin

EffinghamCounty.” R. at C404-C413.Ms. Detersevenvouchedfor Suffer’scharacter.

R. at C414. Nevertheless,thefact thatthedecision-maker’scounselor-at-lawwasherson T

wasneverproperlydisclosed.
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Moreover,at hearing,Mr. Deterssuggestedthathe might evenhavearole in the

decision-makingprocess.R. at C130. And, Mr. Detersdid takean activerole during the

hearing,includingaskingleadingquestionsof Suffer’switnesses,whichresultedin one

witnesssuggestingthatany technicalconcernswould beconsideredby theJEPA,and

thatthe CountyBoardneednot trouble itselfwith them. R. atC269, C193-C194. A

remandwith disclosureofthis relationshipis thereforerequiredat.aminimum. The

participantsandthepublic atlargehadtheright to know aboutsuchrelationships,

especiallytheone betweentherecyclingcenterandtransferstation’smostardent

supporterandthe attorneyon whomthedecision-makerrelied for its counsel.

D. Tours Of The Site By The County, Without All Parties Invited

In addition,theRecordindicatesthatexpartecontactsoccurredbetweenthe

Applicant andtheCountyBoard, therebybiasingtheCountyBoardand resultingin its

decisionto approvelocal siting eventhoughthe criteriahadnotbeenmet. For example,

meetingminutesoftheCountyBoardrefer to adecisionto tourthe site,andnowhere

doestheRecordreflectthatthis tour did not occur.

Chr. GobczynskisuggestedthattheBoardsetadateto go throughthe
SolidWasteTransferStation. * * * It wasdecidedto tour thetransfer
stationsiteon Wednesday,July 31, 2002at 6:30PM.

Minutesof EffinghamCountyBoardMeetingon May20, 2002. R. at C.109.

Furthermore,atthehearingbeforetheCountyBoard,during theexaminationof

TracySufferby thenChairmanMr. Gobczynski,thefollowing exchangetookplace:

Q. We’veseen— we’ve seena slideoftheoperation. Could
you point outwhichbuilding currentlyhousesthe — the
recyclingoperationon

A. If you givemeaminuteto look atthesefor aminute,make
sureI’ve got theright one.
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• Q. Yeah. I think that one’sit.

A. This onehere’sa little better. Therecyclingoperation,the
traffic comesin throughthis arearight here,which is also
the scalehouseandthescale. Theycontinueforwardto
this part andmakealeft andgo through. * * * Iwasalso
visited by thewastecommitteeofEffinghamCountyprior
to whenI startedthis operation,andthey hadthechanceto
visit how werunour recyclingdrop-offfacility.

[Examinationof TracySutterby] Mr. Gobczynski,R. at Cl91. (Emphasisadded.)

At thehearingon fundamentalfairness,TracySuffer tookthestandin an offer of

proof. Tr. at60-74. Mr. Suffer admittedthattheWasteCommitteeoftheCountyBoard

hadbeento thesiteapproximatelyonemonthprior to Suffer’sapplicationbeingfiled.

Tr. at 67-68. SufferadmittedthattheCountyBoardmemberstouredthebuilding to be

usedfor thetransferstation,andthattheexpectedoperationsofthetransferstationwas

“possibly in theirmind.” Tr. at 69-70. Suffersaidthathe did not recallwhetherhe talked

to the CountyBoardmembersaboutthetransferstationduring thisvisit, statingin

pertinentpartasfollows:

I don’t recall that weeverhad -- I’m not saying I didn’t, you know, have
someconversationsin regardsto it, to.that. I don’t recall.

Tr. at 71.

Fundamentalfairnessrequiresthat representativesof all partiesto thesiting

proceedingbegivenan opportunityto accompanythe local governingbody whenit takes

suchatour. Spill, et al. v: City ofMadisonandMetro-East,LLC, PCB 96-91, 1996 Ill.

Env. Lexis 250 at *26 (IPCBMarch21, 1996).‘Here, Stock& Co. andotheropponents

ofthetransferstationwereprejudicedby thefactthat thegeneralpublicwas excluded

from thetourandnotgivenequalaccessto informationobtainedfrom thetourby the
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participatingCountyBoardmembers.TheCountyBoard’sfailure to includethe

informationregardingthetour (or tours)in therecordandmakeit availableto thepublic

for commentorresponserenderedtheprocessfundamentallyunfair. See,~.pfflat *29.

As explainedabove,themanifestweightofthe evidencedemonstratesSuffer’s

transferstation endangersthepublic health,safety,andwelfare,and is not needed.

Similarly, themanifestweightof theevidencedemonstratesthat Suffer’s “Plan of

Operations”containsminimal, and,in somecases,no measuresto addressthedangerto

thesurroundingareafrom fire, spills, andotheroperationalaccidents,to protectthevalue

ofthesurroundingproperties,or to minimize incompatibilitywith the surroundingarea.

TheCountyBoard’sdecisionto approvelocal sitingdespiteSuffer’s failure to

demonstratethat thecriteriahadbeensatisfiedis theresultoffundamentallyunfair

proceedings.At leastoneandpossiblytwo expartesitevisits by theCountyBoard

occurred. And, thefactthattheprimaryadvocateforthetransferstationis themotherof

theCountyBoard’sattorneywasneverdisclosed.TheCountyBoardwasconfusedasto

theproperprocedureto apply, andthus,thethreatenedclosureoftherecyclingcenterwas

allowedto overrideSuffer’sfailure to satisfythe statutorycriterion. Moreover,an

adequaterecordfor appealwasnotmade,becausethetranscriptofthe hearingbeforethe

CountyBoardwasnotmadeavailable. Thus,the lackoffundamentalfairnessin these

proceedingsrequiresreversalofthesiting approval,or in thealternative,aremand.

IV. REVERSAL (OR, AT A MIM]MUM, REMAND) OF THE COUNTY
BOARD’S DECISION IS REQUIRED

Dueto thefailure oftheapplicantto provide sufficient.informationon theabove

statutorilymandatedcriteria,the CountyBoard’sdecisionto grantsiting approvalforthe

proposedtransferstationis againstthemanifestweightof theevidence. As aresult, the
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CountyBoard’sdecisionmustbe reversed.Thelackoffundamentalfairnesssurrounding

thehearing,decision,andpreparationof therecordfor appealrequiresreversalofthe ‘

siting approval,or in thealternative,thatthematterbe remandedto the CountyBoardfor

anewhearing.

WHEREFORE,for the above-listedreasons,Petitioner,STOCK& COMPANY,

LLC, asksthattheIllinois PollutionControlBoardreversetheEffinghamCounty

Board’sapprovalofthe siting ofasolid wastetransferstationrequestedby theapplicant,

SufferSanitationServices,andgrantin favorof STOCK & COMPANY, LLC, any other

reliefthattheIllinois Pollution ControlBoarddeemsappropriate.

STOCK& COMPANY, LLC,
Petitioner,

BY:_____________________
OneofIts Attorneys

Dated:January9, 2003

Christine G. Zeman
David M. Walter
HODGEDWYERZEMAN
3150RolandAvenue
PostOfficeBox 5776
Springfield,Illinois 62705-5776
(217)523-4900

STOK:001/FiI/Briefof Stock& Co.
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